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If the pows
lwo greal, conat=lenlly W ith the lllii'..'.t' Yl':"h"
of Ll , they are quictly abrideged. N
1S ithcient Lo _|“.'--r.1 r,'..'-‘ teors Ll b are « 'Iljﬂg-
el mined wonldesd y meed the cirdtimstances; 8O
that revolution should in':__';t: wilth the "0,"{'
atid not with the conris Any other revolution
CAl oy [I'illll‘} ] distu '__’;'.al'-ht"-] froin subver
=lod. : .
The svstem we have adopls d s marked o
stmplic v 'he judiciary snd all the n-l'ltl‘l_ 'l_c'
‘-.sl}sm-nlrn live awd move and 'l.z‘u. their --ﬂ:l_ 1al
b aml -»lllu‘?-‘ of action 1 the comstil ulion.
Art | The duty of the l'-.-_r."'t-; 15 chuet
v exposilory. W hen the constitution snd laws
t‘.mm- upr for !u_iI;.ulu'..T ot1, both must be r.--_{a.rlal--d
as the work of the both are of the
people; both must be respected unless they con-
tict. 4 Ind. 3422, and the authorilies there l.'ill'll-
[u case of conflict, the temporary will contained
the law must vield to the p.nrn‘m-:m;‘. will
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PRORIBITORY LIQUOR LAW.

GPFINON OF JUDGE STLANT.

Beebs va. Lhe State,

Arrest reon v Mawiox Coumox Prea

Heslre woas proses uleal before the }I.l_\'nr of In
dianapolis for two distinet violations of th
Lguor law ol 1555 charge lo
masnufictunng beer, Lhe other for selling it con-
tzary o the Provisions of Lhat ach, tle was
wiad; convictal in bolh cases, and fined fifiy
dollars each Failling 1o pay or n plev s the
tines, Berhe wis 1‘m|mli1:--.1 ln prison, Ui s
applicaiion to the Judge of Common [Mieas,
wiral of hahweas COorps Was wsued. The officer
having bim in charge returned as the canse of
detenuon. the prwenlings, Judguent, and or-
Jar of e Mayor in the case referred te. Al
hearing he was remwanded to prison

Fium 1hal order he appeals. )

These cases have been twice argued orally.
with -hnlin;;ui-h---l abilty on both sides And
whas 1% s6ill more commoendable the argument
was conducted with that for-
bearance so bocoming o furensic discussion.

The firat inquiry » vhat does the record
'hrmnl“ 5||upl'\ a question of legislative | :
power. The details of the law are not before us | 9
and are not, of course, consdeted. Ces

The inguiry heve is « ounfined to the sel; for
the Queshion Grising on the nﬂat‘r Clse ful‘ mani
facture admits of a very different solution, Hav.
ing, for reasous given in that case, come to the
conclusion that the ageney feature, and the
swevoral paris of the law reluting to manufacture
were uncomstitutional, the (irestion on the sale
l.l“iug on the other Devbe !l't'unl. .linll&‘ -

lli'lltz!
© act assumes Lo confive the use of higquor

to the departments of <cience and the ondimances
of C’u'l!ﬂ'lul-l‘j-'

And the 1llll"¢li-ou s, &% 3L l'*'ﬂl‘ﬂ'l"ll‘ ot L |
H\slll-m- o thus restramn the sale wud use of
intaxicating liguar,
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J l‘i_'il.li.lilu'li in the constitatio

For the Courts to declare a law voud on any
other grdund; to sel it aside because 1L 15 inpol- |
itie of inexpedient, or even like !.]alv liquor law,
odious and !'lll,'t'r'h:-l\-'-' 1n some of I'.-ilt_';llﬁlt"-,
looks like assuming Lo protect the people agasust
themselves

It s ecasy lo maagiug Lt ll:l‘ l('_:.{i"i!;]lhll' may
pass a very odious enactment, Our statule
books abound with them. Such were both the } |
bankrupt laws passced by Congress,
'pr.l.-mu:t. or, l-n-r}mih. -.-'.ll'.'! dubious mﬂm_-u-
ften monld legisiation
ultrs measures have the popular ear one year.—
A law is passed in accordance with their views, |
Next vear those who suifer from the new ]u-_]i. ¥
appeal successfully Lo tw same public. lln:!
reason 15 on the sarface.  Any enactment m.anl- |
vance of 1 sound and mat ured |-l:'ll|(‘ 1Illilllll!];
or based upon the Muctuatinge fever of the hour;
or odions in itself under any healthy state of
the I-'!Miq' mind, issure 1o be swepl from the
Evitfee 18

Bul it dees nol theri :
st hasten 1o declare it ||m‘|ln'-ill‘lllUII:!l -—
Much i= suid in the Reports about a law betug |
against “cominon right.” Under the old Coun- |
stitubion a revene Tm\' lm;:hl have rxr!u]\tui
half the propeely in the State from taxation —
The whole barden would thes have beenthrown
i Lhe obhwr hall. Tias wonld have been
agiinst common rights. 4 lad., 87, Yet the
Cloniris, acting w ithm the hiwee which our ]lul-
iy |l.u|. .l.'~-|.;:u'-l the, con tl nat declare the act

They eould not nquire imto
the O'l}n -hrh(-'. T l-uln"_l. of the measure. ‘I{:Ir
lev vs. The State, 4 That ?n'lt_mgvd to legisla-
tion; that ihe people had commitied to the Gen-
eval Assembly. The Courts could apply the
rules of strict eonstruction and they did xo. Ba

ervs. Orr: 4 Ind., 57, 1 Kent, Lecture 20, 91
t Ohio, 110, 4 Peters, 514 Blackwell, 451-2,
. The people remedied this evil by amending
¢ the Constitution. Sect 1, Art. 10,
All 1the courts can do with odions statutes
d' which are constitutional, is lo chasten their
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Statute book be 1

Fument Lthat there is no
FERSTIIIon Petnicling
the general assembly on that subject, ~
Byt it is insisted that such restriction 15 -
died in the firs: section of the bill of rights —
L‘l us place the statote and thal section of the

coustitution together,

Siﬂp& of all that relates to the woency and to |
ths meau/sciure, the Lst and 5th sections as to
s@ls are ii sebstance: That no person shall kee
for sale orsell by Inmself oragent, directly or
indirectiy, auy spirituous or intoxicating liguor,
excepl for medicinal, chemical, or mechauieal
uses ouly, aud pure wine fur sacramental use.—
Laws 15855, p. 209, 211.

- To prevent wiscobceplion the first section o
tive bill of rights is quoted cutire

#Bee. 1. 6"0 deelare that &1l men are create
.ﬂ\lliu that they are endowed by their crestor hqn_thm-n by construction.
m m -“I‘-llﬁn:hh' rlsh'ﬁ. that amnoug fection of the best human
thess are life, libertr, and the pursuit of bap-|
pioess; that all power 15 inherent in the e,

upconstit nlienal

institutions that |

at last be reposed somew here.  The best aud in
rany oases the only security s in the wisdom

154, p 156
an A “.L-“-_: seclion.—Laws 1844 S I‘I i":‘ In ! the head of msdemeano
1545 this law was made genernl, with the ex-

caplivn of Lweo counlies— Acls 1543, I 167
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~Maige vs. the State, 4 Ind. 342,

Interest | During all this period from 153
was a standing prohibition and penalty agninst

The advocates of | selling wi
i
.(I‘il’.-.-[l}' illlull‘.i!i‘! !Ilt_l ii['nhibi[ur! l|g||“'tl.h- _— [hl. 1“[”,” ‘i'-"."li”li from hee

Bl’uhlhlling the sale of any spirituons liquors in | ue to agilate the public »

| two miles of the Post Office cxcept for medic

Such is the imper- | carrent and harmomous.,

: : .
mould thews as we may, n large discretion must

| but that of the of

w it 11 they tmovs IL uce thi
thia il

|

"
)

Yich [

i)
CItCls

Carroll and Cass, it

Il ol e
eriimal

i

an sclio heense ETOCeTIeN I the counties biren
was left to the ro aaf

wetive lownships whether the il of
-Hnmhi be licensed or prohibited. —Laws
The l this et were

thscquently extenc with

people mi
peratn nnd

l 1 =

Lhctisa i\- -

: nuisatice ¥ Had she

il -l In_.-
Vole i o Rt

(4]

:
!

BHCE 1 ]
ol 1oy

1) l"

ficia!

I"l‘l'

Ol

W res e

|l|r H

5
4
" \ 1 - '

2 i

FLANDCE Wolliag il 4 Presdoag 1900 "i'f"‘" frowu

WOvisions ol ale phornls -

ved to Clarke

Iy o tne depan
3

B

) s bron
-1|,

thews 1o ln. vl 1~

o= 1o i 1
viged Inws ljp:-....
iRy 1L IS | S

"y

i

ol what theew s
| wasts lal

.'ll--.i!. :-1.’1

AR i ¢ sCler are miny ol need 1o eat and  d

.11‘.. ul
nr Lhué
and sueh
think,
il

itk IR ETIRY

Lthe S

an aacl

|
oy Crea
1 the following year that gqualified or indirect uol suticipa vd by mere legislativy
ruhiibitory !mi-x'c:\' was renewed and of course The policy ol severe faws
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e »\l(\] in 1849 as to the counties of Decatur, poriry power ol mnking I ln
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here mould have been no operative license law ciently stringent :m-ll FlEorons, |' e (Bult was
1 the State for one year from April, 1553. And ! in the execn I hes i "I:I": laws have
ad the people so voted every vear for all tme | ways been in parti "-l.’ll' localities and more or
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The probi- | exect L heir
sition to retail less than a gallon was complete. | verity they shock the moral sense of peopls
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spirituous liquor in Posey township, Rush Co,,
except for wedicinal or mechanieal purposes

Ib. p.85. The following year, contemporane
ously with the convention, an aet was passed
for ismnfield, Henuricks Co,, prohibiting the

sale of any intoxicating liquor whatever within
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dividuals when it appropriates 1o teell a pua

tieular branch of 1 ustry, the business ol ex
change and brokerage for example; or when 1
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AL the same session a similar act | any olher subject than it ean
or sale of  alike, It was one of the de
Iit'-.."\. the Sth, o have an
prins d 1o abwolish all diversity of
of Apnl 1530,

Witk far more trath has i been stid (hat «
O, w hinlever it g nt Toar, ﬂll:-‘l"‘ l‘l"ll’lx-‘ (L
seif.  Exaetly that will be ¥
\Il\lil!\! b such a3 alter u'" ‘hri b :
nul, seientific, or sacrnmental purpeses—Acts | hour haes passed waay, aml ﬂlg‘n the | such as the making ol public iughw;:_\':n, provi- | part of the State, 0 istrue, deiy e exgs
1850, p- 123. - | woment has been Lifted fiain g Wn “sober  Jing n un “"'r'“ currency, &c., thata singleaa- | of anySach rights in Indisea, s

Thus was the prolibitory winciple adopled | second thought™ as well as thatef the pubhe dividual Las not power to accomplishi, and | the constitution #bove guoted ho
partially in n.-gsu-k Lo certain rlla.w's. as Indians; | W il approve. which governmenl st _l!u'u-furi-. prosecute |
contingently all over the State lr’v the towuslup s proper 1o add what was but they are nol the ordinary parsaits of the | instronwent, is enbaapr gl
vote: and in certain localities directly, the vutset, that the details of the law are not be | private citizen.  These, cortaanly as the general | tion 1o deny the exisiene

T o these Ay e added the power conlerred fore us: and this Opiuion % not s e lclil_d'l\lt !i I'lilc. ﬂllli Wo dare nol now llI"‘i‘ilr"'I {0 name an l]’l"t' _ihtu'l'lrli
by charter on towns and cities to iphibit or Li- | as covering the scarch nud seizure dase It 18 | exception, the govermment CADNOL Engaee 1 MR, within the
cense Lhe aale at their pleasure: thus clearly ns- | confined wholly to the guestion before s—the This is sll we shall here say npon this point. | gua. When the people of th
siming that the State had herselfl the power power of the legislature to restrain the sale and | Time and “pace forbid that we should elaborate | some satisfisd that 1t 1s fouaded o miistal
which she granted o the municipalitios nse. all that arise in the ease, they can meet in Ltheir soversign capacity,

Thus has the State h)‘ a series of enactments 1 min, therefore, of opiaion thal it was com- The question now preseuts isclf it from their organic law, and oot ihe contra
at different times and in varions ways, asseried | petent for the legislature to restrain the use and | 2d, Could the legislature of this State enact | ry, that they are without natural rights and a
the [*rili“ii'l" of i”"lﬂ}'lliﬂll whenever she | sale of mtaxicating Liquor. But thnt so wuch ' the ||rnlu|-l ary luilldl law under consideration? | li. r
deemed it expedient. tof the act as relates 1o the menufaciure nod Few, il any, judicial decisions will be found |

Duting all this period the action of the sev ! ggvney are unconstitutional and void ; vet 1 do 1o and vaan investigating this queshion, a8 wo
eral departments of the government were con- | pot put it on the ground sssemal by Judge  such law, in a country possessed of a judiciury
The courts espoun- | Perkins and a constitution Limiting the leginlative pow- | g
ded and endorsed these prohibitory laws—the | What the practical effect of this valing will | er, has, till of late, been enacted. Hence, it has | 3,
exvculive officers enforced them.——State vs. ! ba s not for me to say The intent with which not often, if ata&ll, as 1o this point, passed un
Stucky, 2 Blackf, 289, State va. Jacksou, 4 | the lquor was sold in each particilar cuse, der judicial eonsideration
Blackf. 49. State vs. Watson, 5 Hlackf. 49. 3tate  whether a« incident to the right 1n manufacture A number of European wiiters on unalural, |
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i of the United States, particniarly MeCy
e State of Marviand, 4 Whesron, 31
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; L foe Povera , and of nght ; e
:."d ‘h:o :i{ _E.::u Wt.‘Pt:,“:;:.:",u?;.;,;:;.'fm_\ ‘ and miegrity of pnl:hc servauls and their iden-
institated for their peace, safely, and well-be- | tity with the people  Government cannot be
l“. ‘For the advancement of these ends the ! a:lrunn-l_- red w ithout commitling }.u_.wa:rs i

ic have st all 1imes so indefeasable nsh‘. . trusi nod confidence— I_'-( Bibb, 6ir2; t"lb"ﬂn
oo alter acd refornia their government.™ | ¥a. Ogdend; Wheat. 1; Pro. Bank va. Billings, 4
Accordiog 1o ail publicisis the right to hold Per. 514, E‘P“_“" *"fl”l;‘."""'"_s__"_ H. S
.ud..ﬁjuv Plivate properly is amon the i“‘]..‘ Tlll'.‘ settled ‘l"l.](.' of this CUE'.JI: S A strad li y
feneble rights. Inthe constution 1516 the  Struetion of fleu-g_:unl powers : 5 Ind. l 4 In
Mght “of acquiriug, possessiug. and protesting 301; 4 Tud. 342, 5 Ind. 557; 6 lod.  These de
propesty’’ was expressly enumerated, cisions defined lht" powers of the Iugwlul;urv un:
1: becowes unpoluﬁt. therefore, to inguire der varous pruvisions of the new  constitution
i whar scose are the rights of life, liberty, If they have led 1o the supposition that we
sod property said to e inalienable? It does | conld declare uny statute void at pleasure, t’h_r_\-
uot owan that the legislsture shall not ‘lmvemdwd had :uu:nlmllue:.am-.luruur_]mhr_ml
sop law i relation te them, For the whole powers are also delcgated. They must receive
statute bouk is iv some measure a standing in- | the same strict construetion which we have so
terference with, and regulation of these very ! often applie) to those of the other departments.
thi The Executioner, the Warden of the We hold them by the same tenure and are bound
prisou, the sheriff, the whole corps of execntive | by the same rules. We hfu ¢ no power over the
avd admipistrative officers are continually ta- | Legilature bu what ia given us by the consti

king hese ri i tation. Iuthe polity of all these States, our own
Ir J‘:‘:’ : e g g i among the rﬂt.P‘}-uhcinl and legislative daties

uot mean, thersfore, that these rights :
sreto be held su ior to, and above the laws, | 8re distinguished from -‘-nrh'mller. The ansen
They are held subordinate to such municipal bly cannot grant a new ll'!zll; nOr can we in
laws and police rogulations as the political or | GUire into the (‘m'il_\'.limll(_}' or cxpediency of
i in which these rights are enjoyed | the laws—d4 Ind. 301 The third article of the
¥ r’.-hmll enact npder the constitation. — constitution defines the humits of each tl"p:‘tl
are hid subject 10 sich restraiuts as 10eut thus o
“the pedee, safety, and well being” of the bod “The powers of the government are divided
may require. Thus in Calder v=. Bull, | into three separite departments; the ‘fgtlhlll‘e,
l Dalles 356, the Saprewe Couat of the U. 3., the executive, including the adoanistrative, and
say: “The ﬁght,;‘ pr y is alwava tlllljﬂ‘-! the judicial; and wo person t‘llal‘gml with offi-
% the rules prescribed E, itive faw. The!cial dutivs under one of these departments,

| shull exercise any functions of another”—I1 R

_ right vested in the cilizen is todo certain acts | ! 3 H
ot certuin thiogs according to the law | S, 4. Yonng vs the Bank, 4 !nd. U1, was a
ﬁ‘c i divect decision on a corresponding provision in
Tw. therefore, may be taken away the old constitution.  In that casethe legisla-
in “due courseof law” as the forfeit of viola | tre had granted a wew trisl.  The court Ly
municipal endotceniy Judge Perkins pithily Enlu the case thus: “The
Wha!, then, does the uaglienable right of constitution says the legislature shall not per
properiy wean ¥ It might be craprehensively form a jodicial act. The grauting of & new trial
Answered that the whole constitation js s com- 2 Judicial act; therefore the legislature can-
mest on that text. It means that the eitizen W00 grant x new trial ™ -
shall be secure in his effects from voreasouable | ApPply thas reasening to our judicial powers.
search and ssizore. Sect. 11, Art 1. That he The constitution says the jadieiary shall not
“shall have & 1ight to a publie trial by jury. | perform & legislative set. g}}msul-jncl. neces-,
Sects. 13 and 20, id. That his services or pro- sl .,Q--hcy and expediency of a law are matters
werty shall not be tuken without just compensa-  of legislation.  Therefore they do nat belong to
tive. Sect. 21, id. And sopf the uu':r re- | thejudiciary. The anmm.-nl is complete; l.ln'a-
strictions of Lthe coustitution. "Th.’ are the awthority pertinent anc cnm:lumi";.- S Al eXPosi-
' arriers erectid by the people” aguinst the en- tion of the 3nd article of the ¢onstitution.
rroachments of the powers they have delegated Against this position thereds not a spag_leum
Lo thewr pnblic SETVANLS, | in onr own reports; but many in cmm‘u‘.rl}tt
Locke says it is against natural vight for the | With it. Thoaswhat a law should embrace in-
ment to “dispose of the estates of sub  Yolves questions of policy more properly legis
arbitrarily or diyert vested rights at pleas- lativethan judicial; 5 Ind. 350, =) udm--m;uh:
are” The legislature canut take the property W has over-rode the legisiative department.”
of A.and give it 1o B. So in the school cases | Perkine ], in Spescer ve. the State; 5 Ind. 46.—
i was =aid by this court that the ll"isl.[un.i Whether an act is politic or expedieut, or neces
could not take the property of 4. and B, divent
i from their use, and distribute it rateably to b

sary s not & question with which the coarts
ave any thivg to do; Biply vs, the State, 4
third persons.  Tue snsounduess of such legis Ind. 264, And it is the prim-irlo- mnning
Wtion 8+ violaing faudamental principles could through all our reports
not be doubted. 6 Inil.

IT there be no consti
1 tutiowal ubjection to a statute it is as absolute
Seslwo in Wilkinson os. Leland, 2 Pet. 627, noder our system of government as in any sys-
The prTﬂj of heirs had been illegally nold | tew i K""f- Lee. 20. . :
snd the legislature of Khode Island passed an | Onthe othier side the learning and diligence
sct confirming the sale. It was in reference to | of connsel have failed to produce a standard
this invasion of private property that Judge wuthority or even any decided case, in which
Fﬁ"! delivered the eloguent to be ! courts huve assumed to declare a statute which
found in 2 Peters, 657. He justly declares, “that | did not conflict with the constitution, void, be-
government can scarcely e free when the estate cause to the judicial mind, it appeared to be
of the citizen can be transferred without trial, agaiwst public policy or private night
without notice, and without offence.” This court has, therefore, no duties outside of
80 in Doe vs. Douglass, 8 Blackr., Judge Per. | the constitution; aud surely nove of a legislative
kins king of a similar state of facts says: 3
“The legislature is supreme, excepl wherein re- | that instrument.  Courts are nol to array their
sizictions have been imposed.”  He adds, “The oWn reason against that of the legislature; Smith
vestrictions of the constitution restrain the le. | Com 25T We cannot declare an uct void be-
m::! from passing a law impairing the | canse it conflicts with our opinion of policy, ex-
igation of contracts from the performanee of  Pediency or justice,
l‘jud.icia.l. act, and from any flagrant vielation | tice Baldwin, of the Supreme Court of the U,
of the right of private property.” Hem the re- | S, in Bennett vs Bull: | Baldwin 74 So alse
warks must be taken with reference to the facts | Calder vs. Bull, 3 Dallas 336, 1 Kent 408,
of the case. Judge Perkins was nol speaking If we had the power Lo Inok into the reasons
of & wanicipal law made o proweet all. He had  and justice of a higuor law, where would the
¢ to nn act of the assembly confirminyg | principle end? We might Jook imto the justice
the illegal sale of three lots in Evansville. j of a tax law, or any other enactment; and thus
80 in the celebrated case of Fletcher ps. Peck, | place the representatives of the people at the
6 Cranch 87. The question arose on an act of | feet of the judicinry.  “History informs us that
the legislature of Geurgia, alleged to have beey  the arbitrury discretion of a judge is the law of.
corruptly, authorizing the issue of a| atyrant and warns us that it may be so again.”
Mamsball, C. J., guardedly says: “To| 5 Ind 46
the legisistore all legislative power is granted. Thut the people of the United States have
But whether the actof transferring the property | such entire confidence in their courts has often
of su judividual 10 the publie, be in the nunrr, been remarked to our eredit by foreign travel
of the legislative power is well worthy of se-| ers—DeToequeville, Chap. 6. This sentiment
rious reflection.” Here also, the venerable | so genemally chefished, imposes apon that de-
judge was speakiug, not of a municipal law or | partient reciprocal obligations. The judiciary
police regulation 1o promote the peace, safety, | can only retain the public confidence by the
ard wll deing of the people of Georgia. He | means which acquired it—the independence of
bad reference to a law vperating dlrrclly on | 1t2 action and the exalted purity of 18 molives,
speciied property of = citizen of that Swate. But when the judiciary enters the lists to
It is in these cases and in such a state of facts  conlest ¢ .
that e dicta about unalicnable rights so often | with the legislature, it sinka in the pablic esti-
quoted by slementary writers, occur, wation inte a detested council of revisions, such
These cuses sufficiently iudicate the meaning | as ever held sway in the polity of a sister State.
of " usalicvable rights” as used 1o the first | Kent. Leei. 20, Ford's l-ﬁslnr'v of Hlinois
sectioy of the coustitutivn. They sufficiently ¢
ish Letween au act which assumes to! particularly what was the state of the question
private property withouot trial, without | at the adoption of the constitution may be of
nl.:‘l.iu‘, aod \I’il]_aont offeuce, frum an sct of mu- | some imporiance; Preston vs. Browder, 1 "W heat.
_ wlation having for its object the| I115. Rhode island vs. Massachasetts, 2 Pe
' - L and well being of soeiety. Theap. | ters 657
Tieatica of thls distiuction is ob Sup- | IMmay be preniised that mostof the colonies,
pose the Jegislature of Indiava Lad passed an | Vieginia us carly a« March, 1660, enacted laws
sct appropristing fifty barrels of appellani’s  “to prevent disorders and riots in places where
beer o the sue of the Mayor of Iudisnapolis. | drink wa- retailed.” Since the Revolution it is
Tb.u“mhl buve been au orfringement of Bee- | believed every Stata in the confederacy has
be's "rlci'l_ﬂcﬁc rights.”  Agaiust such spo- | passed lnws mure or less stringent in relation to
lian Bis property without offence, trial, or | the retail of spirituoas liquors. At the present
uolice, the courts would be bound to afford bitn | moment tle bqguor traffic, its evil and remedies,
Pro@pt protection ; but not agaiust the opera- | 1s waroly agitated in many of the States.
tiou of & wuuicipsl law inacted in conformity The history of the territarial and State legis
10 e covstitutivn. _ lation of Indiana shows that she has invariably |
Um-ly counected, in the argament, with | held a stern hand over that traffic. Every re
uualienable rights, sre the limitations of legis- | visiou of ler statutes and wlmost every session |
lative puwer outside of the constitution. The | of the general assembly, establishes n settled |
relevaucy of the inquiry is pot readily appre- | pulicy it that respeet.” It would be cunibrous
claced. I8 fovolves many curious questions | to make quotations and references in point
inm all along the exterior boundary of the! It need only be suggesied to those familiar
r and duties of rulers and Tenph- in ex- | with the hi<tory of legislation that she has long
treme cages. 1t will be pardonable to decline ago adopted a qualified prohibitory policy in re
ulatiop. Extreme cases seldom prove any | lation to certain classes of her people.  OF this
satisfactory. We will, therefore, con- | chamcter are the several statutes forbiddinge any |
fue curselves to the facts as we find them in | person. under hesvy penaltios, to sell or rive |
the eoustitution snd law : and ouar jnd.irinl ANY SParitaon luln..ur-‘- 1o minar«, inehriates. or
i the P ! Indian 1o all these enactments, her righ! to
o=l be tendency of couris is, or st least should ! resart 1o the poliey of gnalified prohibition is
, any thing but revalutionary, What rights | fully vindiested.  These are not all contained
snud what legislative checks ontside of the con- in one act—the vagary of & single session,
sutution apd oot delegated by the people to' They are numeions, repeated, varied, and
their poblic servants way exist, we are not | amended. Such legislation assumes the poliey
careful o W uire They can seldow, if ever,  which it implic= 1o be correct and settled, .
but-! 3 bui- or rule of decision. Perhaps| The pertinence of this part of lrgi-latit'e his- |
these inquiries might not be ant of place ina loryv.so far as 1t goes ta the gquestion in hand, |
popudar mh‘j Bat at this late day, in o' will be penemlly conceded
vernment hike oours, with distributive &l It i« not l--tﬂuin o wenerally known that
#ll defined powers and doties, the settlement  the principle of prohibin nol a new fea
of these abstruse questioms dows notl seem to b tare M our ligquor laws. Tt Lhas been rvl,n-;ui-.jh
the chief debt we awe the pabili adopted hefare, both incudentally and direct]y
it is em-ugh_(m us e know that whateVer 'l'sw prohibitory policy was incidenzally or
thewe extreme vights aiv, their protection Joes | conting®ntly adopted in 1832—though there
not fail exclasively within our jurisdiction. | may have been earlier instances. The proviso
xilh the nfl“‘ themselves, the people have | to the 5th section of the act of February 1839
so'prudently petained in thwir own hands the | puts itin the power of a ajority of the free- hol
weans of redress.  They aoe ever veady Lo vine | dors of each township to defeat an application
dicate thew at the ballot box or hy revolotion, | for license by remonstranee— Acts of 1832,
42 the cuse may require. Ameong our people | 261, Thos were the inalienable rights of the
has atmined perfection.  The evils ':'nple of the township invaded; the power to
or ervors which afilict the Lody politic are in- boy and sell Liquor in every township in the
selligently nvestignied and iraced 10 their | State where a msjority remonstrated was taken
soutie. *h! remedly i= snople and effectual | away. But this eeurt did not declare the law
A sonatitatisnal convenlion ¢f eminent cilicens t.uJ.
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character conflicting with the express letter of |

This was saud ‘ly Mr. Jus |

juestions of necessaty and v![,m.lirnr - |

The history and legisiation of the times,

it were deemed necessary to the lnul)llc gnnul‘

L wen to drink: the Les

be left to public opinion to eradicate itx evils. | vbjeet and policy of the State I

persons 8o lost to all sense of righl and proprie | 1o permit the use of i
£y wnd self-respeet as to be utterl
public opinion.

|]h l..'_‘_ wl ;"a-'-t-.llii!l‘h‘.
fors Vel Tein oiabls

The new
section: bat that
weaken the rest
tionn ol the "al,uillv'. and the
omted bocanse the --\llro---f\ teck
tions in the lall of nghis, were nece
frown the absolute power of the lepislature w ith
ont such decluratory seetion And ot wiay b
here observed that |II1~ not &akd these pagrla
reserved to be nsed without restraint Each i
dividual being equally sotitled to then exer
Clse, the Tl_'.'ll' of ench u],u'!:dh". ns 4 eheek Ijrou
I}Io* ll-_[!al .-I'rl.rl_u -"IL- P n‘ﬂulp-'“flr;' mrituaal e
gard for those of each and subjecting vuch 1o
:lullt‘l.il"\', unieles :o'-_:'l.-!.c'li- .
regulations, fo ating the equal right o
every othor, and ;::_'.,:;:__r the injured i all cases
redress by law.  And farther provisions of Lthe
ronstitution, which st be construed togethet
with that guoted, confer s ghe ot
tion, &, on the Jegialature, relative to Uhese g | 1
'i_,;llf‘- Such powers may b exereised ISt

We proceed, then, 10 enguire what these n
served rights arc: and toascertaim, we 2o, a8 we
haves :Ilfl. io the common law. Chanceller Kent, | #a0ly cases, Lhat of Brouson o 4\1!‘1\lh:'lr,
following Blackstone, says, vol 2, p. | The | Howard 1
absalute [or natnral ] rights of indivadanls may | mined bey onid all doubt, that the

i & tstarnng liil“' doctrine

ve. Graeter, 6 Blackf. 106. State vo. Furman, Ib. | or otherwise, will alwavs be a queshion fur the | ]ml-inr and civil law are eited by counsel on i
H no argament upon the theory oo fir

348, Blodgewt v4. the State, Ind, 402, State va. | jury, It presents siwilar difficnliies to those in | behalf of the Swle 1 show the exteut of legis-
| Clark.l b 451, Farwell ys. The State, 1b. 573. Brown Maryland, 12 Wheat 419 ‘The lative power ; bul those wrilers, l'{‘r'spg‘l'!il.hlr‘
| Such was the state of the question when the | guris will have to sestle it on analogous prin.  ably, apd justrucnive upon some subjects as
' convention which framed the presemt constitu ciples. they are admitted to be, are not aathority here
tiou assembled. The case for manufacturing sbould be revers- | upon this point. They ae dangerous; indeed,

There was a proposition l.-l't’*‘in'lnlrll to _”1!' !ed and Becbee discharged on the merils. tutterly blind gaides 1o follow in searching for |
| body to the effect that the State sheuld divest | The convietion fur selling is right, but the | the lund marks of legislative power in our free |
| herself of all complicity with the traffic in li- | record and return being defective should, for | and limited goveinment ; for they had in view,
| quor a5 a source of revenue. TLUU was the thal reason (1:.1_\., be reversed also when writing, governments as existing waen |
whole extent of the proposition and it was voted . and where they wrote | under which they lived
110“ M. \\’Ilﬂl Vs Lhe l.'ﬂ‘l't‘l [T K !]Illt vole? Te OriNIO] MF JUDGE PEMNRINGS. and Iaﬂ'l Leen edue llll‘ll. illlii w i h il.q(il |:-| wrnil
leave the guestion where it found it. Aud por Roderick Beebs sued out, fran the Manon  1en constitutions limiting therr powers—gov
ih;ps it was thus disposed of like mauy other . Common Pleas, a wiit of kabras cvrpus to obiain | erementa, the theory of which was, that they
| propusitions, becanse di'l"lﬂi‘q ta be more PropP- | deliverance from imprisonment in the county | were paternal in rlmr;li'li'r ~that all power was
erls legislative than institutioual. g jail. The sheriff, being jailor, made return to| In them by divine right, and they, hence, abso-

{\' hile the convention was engaged in limit |The writ that be held said Beebe in custody by | lute; that the people of a conntry had no rights
ing such loeal legislation as these liquor 8et8 | ¢iviye of mitimuses to him directed by the .\I'a_\a;: | except what the government of that cotutry
were, they eannot be supposed to have over- of Indiasapolis, reciting that said Beehe had' gracionsly saw fit to conler npon then, and that
looked the prohtbitory principle.  Had that | boen committed and tined under the provisions It Was i duty, like as a father towards his
feature been obnoxious it wonld have been | of the ret to pt--hel-.l the manvfacture and sale,  children, to command whatever it devimed ex
modified. Buot while rh.,-..-]..mglh'".-" local lnws :Pl’"l'[". &e., of mtoxicatling lililtﬁt‘l, wmased by pﬁ_ilru! fur the |.ulnlir .sunnl Without fust,
they silently acquicsced in their |‘|ri1wi'|rle-. | the legislature of 1855, npproved on 1‘1..» 16th of &nyv manner, consulting that public, or recog
This is a w«-ighl}' connideration as part O the | February, and pul-lmluﬂ‘ in all the counties of Bizing in is members any individual rights
history of the p"ril.u.'. In accordance with the | ihe Seate on the 17th of May, sed u;-pnin'.’l.ll 1o Indecd, the dizcovery of the great doctnine of
doctrine of this court in 5 Blackl. 3%, we can- | aie affoct On the 12th of June, of that vear, nnd | vights in the people as against the government,
pot doubt but that the convention intended to | §.0 not paid or replevied the fine, &e : had not been made when the writer- above ra.
lewve the liqunr traffic—rtHE PROBIBITGRY PRI The alleged offences were shown to have hoen ferred 1o hived. Ruch a goverament, as those
arek 1xoLusrp—precisely where it found it in oo mininied after the 12th of June

the discretion of the i"giv““"”'*‘v Upon thas return Beebe moved ﬂ“ Court to . counsel, that the ﬂ.;l’--!.\' of the |u'u||lv 18 Lhe su- | the right of personal liberty ammdd the prehil 1o
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So that the state of the ?m'uiiml when the i iarge him frow custody, bui the rt over- | preme lnw and act wpon it ; and being sever acquire and enjoy property propers | the g
present constitution was i ul"‘“" favors the | ruled the motion.  The gronnd of TheMuotion, ally the cole dges of what their safely in the | 1y, oroane kind of property, but, at least, what 1o wil
ptnhilliiiull, na hl;i[ﬂl‘ wWas lluu the li-lu.ns 't of lafaf; wad  countries ;.:l»\'-'!'lu‘-[ 1't'~;]wn'll\‘t'l_\.' u"plll'ml. i nu]n] \ T
Some coufusion has arisen from a play on the | yeonatitutional  and therefore void 3 that a preseribe what the people should ent and drink,
words “regulate” and “prohibit.” It 18 con- | sapvietion under it was, cotiseyguentds, iuvalid ;| what political, moral, sud religions ereeds they
ceded that the io‘gin]ﬂuﬂ-‘ has the power Lo reg- | gy that, as the faets of the cace appeared upon should believe an, and punish heresy by burn
ulate. And v;hf." The “'""g“"‘“"d traffic 18 | (e face of the returiy, 1t showed that Beebe: was 112wl the stake, all for the plllliu' gowl, FEven
found ta be pregnant with social evils; inju tllegally restrained of lis Liberty, i Girent. Hegtain, Iib
rious to the health and morals of the comnn Counsel on both sides, concede in argument eral consiitution on the eastern continent, May
nity. In brief, it is llu!.uriuu.-ﬂy inconsistent | jhar the recond presents the guestion of the va | nu charta of suthciem poteney re
with that “peare‘sul’o-ly. and well being” of the | [idity of, at least, what i3 sllered to be the pro strain the action of parliament, as the ilui! iary
bﬂl’j’ pnlilil‘ 'hlcll the constitntion was ovdain |“||i|-,,r Y porhon of =aid i wor act, and that do uot, as i ‘l‘t-l"‘l' “lh’, 'ifllll-‘.' laws to the Iesl
ed Lo promote. _ _ question will, therefore, without inguiry upon | of its provisions,  Laws are there overthrown
Hence the right of the Jegislature to tuleriers | he print, b eonsiderad. E only oceasionally by judicial constraction. Sach
in Any manner. Upon any other hypothesis We gpPruarh owith all e Casipan hnd so- | & thing, sodeedy as deécidiag a law or roval de
the aitempt to regulate would be as mouch & Jicitude ita nature is caledlated (o wapire, wnd | eree unconstitutional, in an absolute govern- |
piuteof legislative des ism as the attempt Lo | that intestiop of carefel investigats its ing- | meent, is unknown. Hence, the oppression of Seotomy, 133 legislature had exercised its diserelion
rohibit. Even prohibitiop itsell is bet one | portance demands, feelmg that the nees T peaple.  And, it must be adwitted that ef- | [y Arrowsmith va Bulingen 4th MeLean, on | matter where there was no oxpross nestrictis
ind of regulation. The regulation whether 'of (he principles we are about to wt, will | forts have not been wuating to ingraft upon the p- 497, itis said: “A frecmnn may buy and sell | 1o see that it had not, in that exercise, violau
mild or extreme, partial us cntire, is the same | pot be confined, in their operstion, to this case | government of this country sowething of the | 51 his .l'l“"""'“'"- This right ix not of sociely censtitntional provisien,
" princurh. The difference is not in the kind | 4lon,.. Preliminary to the discussion of the -‘*“““‘I'TIII(‘i]ilt', It 1%, in fact, the “general wel- | byt frian netare, lle uever gave it . it Melean dissentod, contending for the right
of interference, but in the degree. The aet gaiy q.wqi.mqim-:.lu-.l_ however, the course of | fare” deoctrine nunder which it was elaimed by | would be amusine to sees man haiting throue) | logislative discretion ; but the same court,
which pruhibitﬂ.l]ll: sale of intoxicating liquor | argument of counsel requires that we should | Iatitudinarians that the Congress of the United | gur law bouks for arthority to buay or sell e subsequent eases, reaffirmed the dootrine
by a less quantity 1!'“"‘. quart, u gallon, or say a4 word by way of fairly setiing forth the | States could enact alien and sodition laws, na- | pake a barenin’ To the sune offeet, Lord | Bronson es. MeKinzie, and it is sow the setile
l\t‘vuly_gallvlm al a umo is cuurlﬂ\qnly called 2 duty this court has to perform in the premises, tional banks, &c , for the public good. Tt s Coke in 2 g chap. 29, p. 47, Rutherionth's law. MeUracken es. Hayvward, 2 How.
regulating law. But it is too plain for argu- | yiz’ the simply declaning the constitutiouality | the same principle upon which some of the | |nstitotes p. 20 Gantly's Lesser 0. Ewing, 3 How. 708,
mient I_]lﬂl_ sich a law is inconsistent “'_‘lh that | or ynconstitutionality of the law with an as. | States enncted laws compelling men to sttend =35 fir Thet. wrie Bud tES the people have ex- | dourt ananimously adepied the same
llk’ﬂ[lt'llc Tu.i!I’- of property which is !'h*"l“‘\l 10 gignment of the reasons upon w hich the decla- on ﬂfl-ul;t)' . Protestant Chureh, and pay to pressly reserved the right of propedy and s homas Uhe Board of
’ e -u'ur_m‘l y the constitution. Is it 'll‘u* night | rution is based. support 1. The pm|u_nit..m was lnid down in apioviment . in forming their constitution. from Clay Connty, 9 lud 4 Maige os. The Siate,
of the citizen to 'le aral sell and euy pro It will not be for us 1o enyuire whether it be them, in regard to 'i‘llqll"l ns '-'\' counse] for lll:‘ unlimited power ol the beyrishatare: and far Pl 3422 Avvel can it be that legstative diser
| perty as he pleases? 11 so,a gullon law 18 80 5 guod or bad law, s the abstract, unless the | the State here o regard 1o prohibition, that it gy toe guard the right, have ordaiped that it ton =shall be controlled 1 the matier of viols
| invasion ql’t at right. S s every act Imumfg fact, ns it might tum out to be, shosld become  was for the pablic morals, and good of fami- | Lyl ot be taken frowm thets without i X Cont nod wot where it annihilates
the qt_.lm'ﬂll_\'. No matter at what peint you fix of some Consequence in détermmng & doubifol “"‘. ansd proves tion of cciwe, that men should por be wnjured 1' ronmnd v I
| the limit, at two o1 ten gallons ; or by ‘what point on the main guestion, [t vot unire- | observe the ordinances of the gospel and ee | therefore by due course of law—thal 1, o begal | numerable contraeis?
name  yon :-_ul! it_. regulation or prohubition; quently becomes the duty of courts to enfores | Cupy seats 1n Protestant Churches instead of trial in coart—ior bk inct 1o Bepune. &o
!u“.-v ﬂrl'l&,“. i pr"“:i sle the same.  Below the lll]llili;hlllﬂ acts o the lc';:’lnl:lfllrl' beecnuse they  other ]'I“"'"’-"" the Sabbath, and, henece, the ‘;-';‘- 13, aat. 1, and seets, 12 md 21 'll-l.iu' ‘-‘IIID"‘
t fixed potmt n"-‘l are allin their nature l""I“M' Lare constitutional, and to strike down soch as, | Siate compelled them by law to do so.  Dut the ! .:l!ll-l'll.'-.' l'”.u-\' hiave, wever, & :
| tory. : i lewislature by art. 10, see. 1, to tax, by a “uni
| So long as those who advocate the liguor they are in contliet with the Constitution has not produoced permancntly  promised reo ! foom and equal rate,” the property ol ake e
| traffic deny the right of the legisiatire to inle With these remarks, we proceed to the ex | sults.  Limitations have been inserted in con ple of the State, and impliedly, as we have seen,
' fere in nuy degree, they are cousistent.  Ou alby amination of the feature of the liquor act of | stilulions upon the legislative power o prevent | o take it by paying for i tor the pubilie use
| stract principles that species of property is as 1850 vow mare espocially  presented 1o the l!“" oppression.  And over the people of this Now, these rostraints apon the legslative
| secure as any olther. The owners of liguw list court. We shall not spend tmwe upon the en. Stale '“"';&".”"‘ shield of written constitutions Prower were inserled in the constitubion L
it for taxation and pay taxes upon it hike othor | guiry whicther, on the day it eame into foree, which ane the supreme law, which onr legisla purpose; what wasit? Awd they have some
property. The reciprocal duty of government | there were existing unsold mmufactuesd pro- | Wrs ae sworn 07 sappoert, which  grunt a seaning ; what 15 11?7 Wherein do they furnish
15 to protect. Upon what principles are liquor | ducts in the hands of the distillers and brew- ) rostrcted degislutive power within which the | g urity to the eitizen? This eourt w
dealers to be called upon to procure o license at €T+ upon which 1 operated, repdering  them | legislators must Ll their action for the | wine.  Their object was, bevoud all guestion,
extravagant rates, and file a bond, &e. 1o enti- | valueless, or whether such 'I'-\-ill\'l" had all | public welfare; aud whose barriers they can Lo pretasct Lhe ln-tmplr fromn .-'l'.;"lt"--:-*h q1]
[le 'l]u-]n[u\‘cnd md l‘t'ﬂlili htlllllf‘.‘? "L||.| Wh?. Iwen llin m-ml ol between Lhe JrusRag and | not nn\.-;l“n'r undder nany ]'rn‘lt‘\.l ol ‘*l‘|'|"l"'"’: uart of 1he Lroverimnent ; and under them the
even after that, should they be restrained as to | taking effcet of the law.  We shall divvet our | salety of the people ; for along with our writ egislatire S it sakotko property —the i
quantiry, time, and pl;nn-? Ab«tm.‘ll'\', free  investigation to” the charaeter of s operation  len constiutions we have a pudiciary, created quots of a siugle individual, if they are e
traffic in liquor is ns much a right of piivate |upon the Toture manufactore, sale by them a co-ordinate department of the gov ty, when not necded for pulilic purposes,
property, as free traffie in flour or corn ur wer- sumiplion of mioxicating I"l"" "N Aol ernment, who-e rl‘l'_\ it is, as the “III.\' means of | then ouly Ao compensal o But of th
Chlllll!lt!. In the abstract, any IIIII\'. or lax, o Ist. Is it llrﬂl“'lll 'y s ""“r'“ﬁi to the |""'|’|'. .-‘,II‘.:'T_\' _l.r'"" !"}q".":"“"' Il'_;l."-.!:_l'llli-l' cannol |!|‘Illl\l' A sinele cizen of
burden imposed upon it is wrterly indefensible. The first section enacts ~that no person shall  aggression, to annal all legislative action with- | ;4 property can it, by a general law, deprive
Baker es, Orr, 4 Ind.  Butif it is admitted that | manufacture, keep lor sale, <7 any “ale, out the pale of those instruments.  This duty 1 the eitizens of ' I that body conld
o conserve “the [n'm‘t'.ﬂaﬁ‘!y. and well being” | porter, st beer, bager boer, « wler, &e 0 of the judicial ll--]-ut'.:_m'u!.lu s couniry, was A, BB. should no longer enltivats
of society the traflic may be vegulated and re- The second section permits the manufacture demonstratedd by Chief Justice Marshall o his Gamr, could it, by
strained in any degree, the “‘luﬁc |miut of con- | and sale of ader and umler certuin re f!illl*ilr » ea. Madison, | Cranels, 137, aond has
troversy is conceded. After that coucession it | strictions, by any and all of the citzens ol the since been recogmizad as seltled American law.
will require a very nice amd discriminating  State
easuist o show thal 1o conserve the |-||b|ir Other section ,
| “peace, safely, and well being” the legislainre | w ln-k_\' nle, e,
5]-: alto. | purpose, so far a4 may be necessary to supply
| whatever demand certain persons, called county

| may not, if need be, prohibit the tra
gvt]wr.
In the abstract, all government is iyranny agents, may make upon them I hese i-luture to enact the law in yuestion (o show
| all political discretion dtrhimll-ﬂu, all interfer- | are authorized to sell (o wedicinal, wechamenl, that the Supreme Court of the Mated  States
ence 1o regulate the enjoyment of private pro- | chemical and sacramental uses,and pootherand | has decided that it cannot declare such & Sinte
| perty an anvasion of right. Take a single ex- | may procure their liquors of the licensed wnan |ll\_\ moperative, fur that court can only declare
ample. Two men sit down to play cards for | ufscturers, but are not required toda so, and, voud such State laws as conflict with the restrie
| money. The room, the cardas, the money, are 8% matter of fact, do not, but obtam them, i Uons imposcd apon State power by the consti
all their own private properiy. H_\' w hat ngh! most cases, from nbroad. 'l’h.-_-. ccnstaituie Sation of thie U'niisd States ,-u.d:u', in that con
does the I.-gsJ.u.m eall this amusement by the ' part of the people engaged iu business on thetr  stitation, the States are not restrained (rom
nanghty name of “Gambling™ and punish it ge-  owu account, but are appointed under the law  passing laws in vielation of the nataral rights
cordingly? The only possible reason is that by the Couuty Commissioners; supplied with | of the citizen, the Supreme Court of the United
this species of amusement is found to be preju- | fands from the connty treasory; paid a8 com. | States cannot act upon such laws, when pass
dicini to the public worals, pensation for their services by the connty; sell | ed, becanse they do not fall within its s
A law o 'irulullll the sale ol hll'.u,l W-'IILI ' at l'lii"(“i ﬁlrli "u-[ lht'!]]‘ ;{r:‘i make the i|:,.ﬁ]'-'1 T
stand abstractly on the same principle asa law | and lossos of the bosiness for the prblic treas- Bur it does not follow, that because (he con-
l..'rrnhilnit the sale of liquor. Wherein do they ' ury and not for themselves. We say they are | stitution of the United States does not prohibit
{ differ?  In the conswquences of their use The * furnished with public funds  They are wo in | State legislntion infringing the natural riglas
.ilu""" is himsell the chief sufferer. THe ten- all cases. for when they, iu the firsg instance, of the eitizen, such legwiation is valid, he
| dency of the inebrinteis 1o disturh the peace invest their own, iz by way of o the | copstitution of the Upited States way not, bat
and violate the decencies of scoiety. Jo the counfy al a Gixed rate of i sthe s that of tha Sate may, TANTR]T §Y ;
femd the public purse is taxed eithers support | amuunt is refunded h_v the rounsy And so, indeed, m'n:nnlll!‘ (o many | Py
him asa p.-m,wr or punish him as a feloy These selling agents, then, are, aud tient Jodges, may principles of natursl justice
Hence the life of a law is the reason or ne- | venience, may be denominated goversment independent of all constitutional restrain
| cessity for it« enactment. While the prohibi- | ageuts; for it is all one in principle whether This doctrine has been  asserted here.  In
tion of the sale of bread wonld be legislative the government creates and furmishes them with | Andrews ve. Russell, 7 Blackf 4; 4, Judge
' despotisw, the like prohibition iw regard 1o funds throagh the medigm of the counties, or  Dewey savs: ““We have said that the only |>sL
Liguor might _bv a measure of profound and appomts them directly by statate and sapplics | visions in the fedverul or State censtitution re-
HeCeRSATY policy. { them with funds from the Siate treas To | strictive of the power of the lemislature,” go
For my own part | could not readily couceive  express, then, the sabstance of the n pro-  are, &¢.  There are certam absolute rights, and
what government was llh:‘uli_' for, if n had not | Visiona of the law, they wmay be pa msed | the right of property is among them, which s
the power, both to punish critne and suppress i thus: 3 all free govermmenta must of necessity be e
_ Be it enacted; 1st That the trade tected from legislative ateiference, irrespective
the mesns, instrumients and ineentives tocrime. | Desa of manufacturing whisky, al» p and of constitutienal checks and guards.’
Sl preservation u-iln-ﬁr“ laa'grl' overnmental | beer, now snd heretofore carried on i Siate, Shonld we find, however, in the conrse of
a8 well us individual being.  Ttis justly said by | shall cease; except that any persem ially | this investigation, that the constitution of ot
the Supreme Court of Ilinows, that a govern- | lieensed to manufacture for medicis r for | free State does, in fact, sufficiently protect nat
ment which did not possess the power to pro | the govermmest, may do so, and sell st ex- woral rights from legislative interference as
tect teelf against such evils as fow from the tent, ifthe government should concls @ buy surely does or it is grievogsly defective, it will
hqnuf ll'nm[‘, would bo' 9(‘!!‘(‘&"! worth prcwr- of such person, byt nod of herwise : not become aecossar \ fof us jo mquire whether,
ving. Jaones va, 1‘!3 People, 14 110, 196, So 2. That vo person in this State =l 1l any | in any evewt, it might be proper to fall back
w‘ﬂdb‘lf_i‘ J . in lh(‘llQilf?l CRses 5 H--“ .‘\Ill_ .“olll wl'unl.."v, '_-:“-11'_ wle or rmter unless 1 ale l'lr upron 'Ilgc JLu_Tvn_u: “1‘1|-).
I |-1~_i:u.l lhut'ilhn-u- doctrines in Hownrd are not 1o fin agent of the povernment or Lv s ngent  serted
applicable.  They were laid down as first prin- ' {o1 medicine, & : But before proceediug tarther, ot is proper we
ciples ":“f"l“t‘i‘ o the very ideaof a SOVEreign 3. That wo person in this Staie =h drink | should say that eminent ludges of the ‘--:I-'r.'hh'
Sate. They are applicabie to all oy reiguties | any Whisky, beer, alc or porter, as s rage, | Court of the United Stat = have asserted that o
They are sell-evident independont  of these + and in no instanee except ua 8 medic ' State, so far as not restrained by the constity
CRiwn, ﬂ'ﬂd |'|"‘t'd*_‘!l not the anthority even of | Jt thos appears that the law shselg tior of the United States, has the same “unlim-
Jlll]gl.' “ llll'“luf" ® greal Illll‘.?o‘. ids (ha t&ui)}c of the State 1o manuing ited  juriadiction over all peersons and things
Admit that the tamlo_ﬂn{l..lunr.in not foree | soll whisky, ale, porter, and beer for withun its territorml linutts, ac anv foreiga ua
; islature may plausibly | bevera tom."” New York Mula, 11 Peters, 1002,
urge ihal.lhe_\' l_'uvule' ﬂle means and sprea.l the | be sole Licease cases, 5 How SM; and that we admt
alluremenis which lead 1huu71ndn to ruin: and the doctrine, for the purposes of this case,in
t_hat therefore llwy cowwe within the proper proy the ;liilu\irnl wn which they gave 11, vz that
ince of Irgmlalu_v coguizance The exception as to the adimission ¢ the Stafe, 1 18 SOVereign Capacily possesses
\I"':!l:.;: h!;:;e::; ,‘::":I::i.l'{:::t,,l’:s:‘i‘.‘l h'l_ evary  law 1',"""“‘ ""‘:t"' the constitution and laws of the  thia Power | not thint the :a'_'_n-i'l'l,".-_.-. under o
Y - . l'lllw_tl..l! or sump United States, will not be natws d, for the rem-  Stale consutution pessesses it ha
|li:§r_\¢ C har:\cla-r}s this _1 hat itis au immoral | fon that ”:r.‘. ae admitted sinjiy hecanse they | nsserted s, that the State, in ils soversigh ca
or u_ulﬂ.-rul habit, to which a great majority are | cannot be prolibited, and notin 5 ‘1.,,4,_‘:. v with « pacity . possessen such po ver whiek, by -. ron
addicted, the ]a“' “..‘" b l!!!gﬂlflf\‘. It cannot  the spirit and |'“]“" of the Stale sugpagte: and  stitation, she s capable ol .'.,,.,,“m?.-_ o abe
h!‘('“[ﬂfﬂ.‘t'. ) lf it s a hlth Wllll‘fl !I'lll'\f l.rlu!ain«- whie ] l‘\iTl“l:’_"I iia";alt* Ay oFf nity not be ob ||||-|-\'-_ upon het !l‘::!*l.’ﬂilh- fiot Hl il she has
Iu:alh a minority, public sentiment will ordinari- | Wined here secording to the contingent action  conlerred 1it. No Jud e of the Umted States
¥ suppress it without the futl of legislation —  of othier powers; and for the farther resson, thal Supreme Court, in the cases cited, assamed 19
Hence it is urged that the liquor traffic should | their adinisson, if claimed 1o be a part of the | aualyze the constitution of this State, and say
Thic C Aale mor ! O, 1 or that it conforred upon or left with the legisla
vis is an :ulu_m"nble theory. “hcly- pursned | der o supply the peaple with liquor a8 abev.  ture the unlimitod powers of & despotism, or
in this State t'unjumlly _\‘l'.llll mild lt"l-l aliow it | -ral.gu-, renders the law doably ..I.j..q..,,, &, for,  what power il did grant or withhold
worked wonders.  But it is fonnd that there are | While, according to such & view  the s g We admt forther, st Uhis porut, that ot has,
ge, 3l JI:O been declared that the Iaxing power ol «
g for Siate is nolimted, avd, heénce, mny be exarcis-
at the | ed in such & wanuer ss practically to prohibat |
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power
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Judge Davigon's Decision

Hepee v IToe Seam, Arsaa d¢

= I coneur o thy »Im;hnr;;rnf the Prisoner on
| The grounde stated in the apunion of Jodge er
ks, and wmay, at a fotare time,

ive my n
ton at length, Lo a B‘ VISON,

Lieutenant Governor,

Weo had barely room in our issue of last
week, to gunonnce the name of Hon, Rabert
is  Lowry in copnection with the office of Lien-
tenant L sovermme,

it 15 but justice to Ju-lgq L., to WY that he
4 has Inno instance songlit & pomination for
¢ this or any other office (o be Slled u§ the com-
' ing State election. Yel, so carnest  has been
% the solicitation of his vumerous friends, that
he feels it incumbent upon him to yvield n

]
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i
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Another position is taken by counsel whe this respect to their wishes, and therefore

d submits bhis naive Lo the Bth of January Con-
''vention as & candidate for this distinguished
w | position,

Judge [ has, for the last twelve yoars
been a restdent of Goshen—a border lewn, —
Sull he s not a4 stranger to the Democmey
(nd we might well add the Pasionists) of In-
diuna.  For the past saven years (until very
recently ) he has been the intellectusl head of
the Gushen Domoorat. On maonnling the
tripod, thongh at that time comparatively »
\r-nih, he at once took rank with the alblest
writers in the ﬁll.lo, aind dll.l'il.g the pﬂt‘i'ld
wliich he lh'n'nlnﬁ! i, sustained for that Jrape
A repntation that few sheets in Indlans cun
LS Pl

The partiality of his friends which indueced
i» them to briug him forwand for this position,
need be o matter of no surprise to Lhose ac-
quatnted with the man, Reliable as a Dem-
ocrat, & Jogical and well bmlanced mind dis-
tingnished logul attainments, judicial expern
ence, conrteous and Jeutlemanty du;nnmm.

il

let |

W |
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Enet-
ryv of character, zeal in the cause, ackpowl-
ey evlged ability as a speaker, oqually qualifies
i for a standacd bearer in Lhe groat st ar-
duons battle of principles against fusion des-
peration, 1o be fought and won in "66  Some
thing 15 clatmed also, on the acora of gen
W insist that the N ooth,
i entitled to two candidates
the Stato ticket at the ensuing eloction;
and of these tws, wo hold the 10th distriet
tled 15 on This being eonceded —and
i sast Lo by ey éry one vlin;m-l to deal fair-
¢ with the respective Jdistniets of the Siate
we rhall be obliged sotaevwint to change the
.| high opinion we have herctofore entertained
{: for the political sagucity, and lesssn to some
1! extent onr eogfidence in the brotherly regard
of wur Southere and Central frionds if thoy ro.
fi=e 1n prknmwiolden Ttk Ih.m and
e pnety of these claime, or fail at the EBih
of January tribunsl to ratify the same.— G

fi.‘ wexralt,
——— ——— S—

SENCETION AND ALLrGER Issawmiome —
Aninterasting looking French girl, aged 18
vears, and who calls herself :"‘ﬁplﬂl “ﬂnmd,
wias arrested on Thursday evening, l‘hltgml
with the murder of hor oxn infant child, —
She boandoed ata housa in Chestout sirest, and
swed fora hiving.  When she first wont there
whie statad that har boatd wonld be padd by
hor beother, bist on Wedsesday she was tnld
o ook for another 1".“1'_ nfrd‘halll omt for
that purpess. At night she ngain returned
I asheed 1*'-(':'1,7"I: o remain O'HHI'“ the
hit, which way granted Oa Thuarsday
mormng she agan left the hoose and wcn'l
1o a place in FPrench stract near Front, soou
alter which the lady of the house where she
had Lipen boarding went into tho room where
‘i:-- slept aud found the dead infant A jury

i et was summoned and a verdiet of
death Ly vislence at the hands of some per-
st unlpown  was revidernd, sl the police
ad 1o take the ';.fl inlo tu-iml_r —
was taken 16 the police station, when she
ol the mfanticide. She states that the
{ ] who hr-m;zln this min n=n her,
aed who refased to afford her auy sssistance |

the | & respe tabla « -t-.'.;r'_ and thaet
ho jromisad hes Nun

'I'!'"l;'h -'l" inl‘ll"*"
we mean Nored,
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{onr Dgner selloms are belng
oy the fast lios before Judge
of Common Pleas, now
he decision or ther the want

thie Sepwame Uounrt, leaves the
sailing e of the Liguer Law in fall
Severn! retatling ostablishments are
closed this moming, and the mplion le,
thev must 11 follow sgite. m has heen
lecided vet. —Jaf Coureer,
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